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ANGELINA M. BRISENO, Plaintiff, vs. JOHNNY McDANfEL, et alot Delenda"t.$. 

ClvU Action No. 3eOl.CV.1634-D 

UNITED Sl'ALES DtS11UCT COURT FOR THE NORTIlERN J>ISTlUCT OF 

TEXAS, l>AU.-AS DMSION 


20M U.s. DI$I. LEXIS 19690 

September 301 2004, Decided 

Stpttmber 30, 2.004, Filed 


.DISPOSITION: Defendant MDl's motIon for summary judgment and denies the motion in 1Im111' without . 

judgment granted in part IUld denied in part; MOra prejudioo M moot. 

motion in limine denied as moot. 
 1 

COUNSEL: {*11 For Angelina M. Briseno. Plaintiff: Bri.9eno sues her fonner t;loworker and luperviaor, 
aabrltt H1tQbles, Robles Law flrIn, Pallll3j TX. McDaniel} and her former employer. MOl, alleging 

em.ployme1lt disaiminatiolt under Tltl_ VU of the C{vH 
For Johnny McDaniel, Dafenclant: Alicia G BUI"kmBn, Righta Act of 1964 C71t1e VIl"'), 42 US. C. jJ 20()Q« 'Sf 

"Law Offico ofAlicia G Burkman, PallB$, TX. nfl. and stat;e..law claims for intentional infliction of 
emotional dlstr.sa, ",latllt and battory, r_1•• 

Por MUbtU'n Distributions, Inc., Defendant: JOhn L Ross, imprisonment, and ncslflcnt hiring, tetafltiOftl and 
ThompaQn CQe Cousins &. Irons .. Dallas, Dallas, rx. supervbion. 
Lilla. A ROy~ Thompson Coe cousin$ & tl'()M - Dallas. In AU811$t 2000 MOl hIred Briseno to work at itsDanae. TX, warehouse In Orand Pntiric, TIXM. 1'\ 1McDaniel WI'JIJ her 

Coworker, and Brent MUburn ("MUbumlt) was theJUDOESi SIDNEY A. frTZWATER, UNITBD 
Warohou:lo M~na8e('. Two weoka afulr Bri5eno .started'STATBS DISTlUCT 1U00l~. hlr ernployP1.(lnt, McDaniel began harMsll'lS her vIrtually 
on a daHy basis by blowing kisses, professing hit loveOf>lMON'BV: SIDNEY A. FrrZWATER for her, ,rabbing he~, and kissing her wIthout her 
consent. In Oetobet 2000 McDaniel ,ent Bns"no a 10veOPINION: oote written on the back ofa c.ompany ~rda!' form. 

MEMORANDUM OPINION AND ORDER 
(I:, 

In this ftction by plaintlff Angollna BrisenD 
01 '!he court recounts the IVldenCtl favorably(,tgriseno") as~inst her former cowQrk~r and supervisor, 

u the noomov.ant, and draw. aUdeflf\dant, lQnnny MoDaniel ("MoDanlol'l), and her to Briseno, 
reasonable inferenc~ in her favor. S" Clift ".former employer, Milburn DistributIons, Ino. ("MOl"), 
Clift, 210 F.Jd 268, 270 (5th Cir. 2000).allesing 3exual harassment and related stato.law claims, 
Defendants. deny Briseno's allegatJons, and thethe court must decid.e on MOl's motion for summ.ary 
court IIJ88estJ no view concerning how tbe trierjudgment whethet' a reasonable trllr of filet could find otfacl will resolve them.that l\!DI t.nninattd Bri&.l\O's employment hecauae she 


roj~ted McDaulel', sexual advances, whether MOl 0Itl 
 [*3)esta.blish the Elt.rth/FcrrQgh~~ affirmative defense to 
Sri.seno·,~ hostlle work environment ctaim, wheth~r In June 2001 Milburn tran,fon'ed from Grand Prairie 
Briseno's Itato-lllW elllhns are precluded under Texu to the company', headquarters in Phoenbt, Aritona. MDl 
law, and;whether MDT ean be held liable under Tex~ prQrnot~d McDaniel to Grand Prairie Warehouse 
law for M~Oaniel's Qonduct as a compa.ny ["'21 'Vice­ Manager, P\'Qn'l JUl')e 2001 until Briseno was terminated 
prtnc:tpalYMDl atlQ mOVl:li tn lI'/l'1t~e: to exclUde certain In A.ugust l002. M.OPlll'iel 'Wa3 he.r supervisor. Although 
opinion ~,stimony. For the reasons that fo/[ow, tbt court temporary tmplaYC$Cll wcrked at the wafeh()~e at various 
grants in part and denies In part me motion for summary 
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times, it wu ~QmIDon for McDaniel and Brlsfno to be 
th- only two employees pl'1lsemt. 

Aftq- b w~ 'Promoted, McOaniel Gontinu~d to ~etl 
Briseno that he loved her, and he informed her thlt she 
would not bo penalized If she dated bim. At various 
tim" h. SfElbbed har.huss,d her, klnf.d ber neck, and 
artemptf:d\ to bring her close'to his body. In a JulY 2001 
Inoident. McDaniel picked Briseno up off the ground as 
she herd on to tL metal rack. Her ring becamll Ciught in 
the raek as MeDlI)iel G.ttllmpted to carry her away. Th, 
ring broKe, and her ftui,r becB.mo swollen and 

. di1Jcolorcci. She a.ttempted tQ call the police but stopped 
who" M~Oanl.t threatened h.r and her children. In 
Octobar 2001 McDaniel requested that l:lrlStno SO into 
hi$ office under the pr&tenPi! Qf di8QU5sing a worlNelatod 
matter. Ho shouted ~t her when she htsltated. Once 
inside, McDaniel srabbtd and hugged her. He then 
placed {'*4J hili hands underneath her shorts a'l\dj dospito 
her re.siltance, entered his finger into her vagina, ~s.u5jni 
extreme paIn. McDaniel then threw Briseno againtlt a 
wall, and aho ran out ofhis office. 

011 numerolJs occ:uiol')s, McDaniel expoSld and 
fondled 'hImself In front of BrisenQ while making lewd 
commenti and "stur~s. At other tittles, MeDanlel 
dtreeted Briseno to enter his office, ostensibly for work­
related reasons, only to threaten to fire her if she dId not 
obey his· instruetiol'lS. He blooked her in hilS chait, 
prev.nud·h~ from leaving his office, and irabbed her 
and threwhet into the chair. leaving bruteel on her arms. 
Once, after hoi",! foreed ttl sit in bilS obair, McDaniol 
Ilttempted,tQ Id3$ her vagina over her clothing and let hot 
go only a&t she t'esi8t~d and stfusgl.d. . 

In No.vember 2.001 Briseno dtlolQsed to 'Tom 'Surk..e 
("Burke). MOr, Operations MlUltlser. that MQOaniel 
ha.d mi~~ated and ....erbally abused het. She did not 
allese ths,t she was nxually hal'Jued 01' subjected to 
unwanted, touchlnS1 because .he wal afraid of 
McDaniel',s prior threat, against her and ber ehildr.n. In 
Febrl.lltj"2002 Bril,no tetephon~ Burke at MDrts 
headquart:~rs to complain of McOaniel's harassment. 
Burb Will I"!} unavailabl!, and Briseno lett a message 
witlt hi$s~c~tary teque$ting that he call her back 
regarding a very important matter. Burke'~ .secretary 
r.qu.sted· th$t Brls6M call back tater, BriseOQ 
telephoned agaln that day, ant\ the secretary advised 
)3ria~1\O that Burke was not in the office. The following 
day, McQaoiel CQnttQnted Bri$l$tlo and askid if Shi had 
spoken tQ :Burke. lie totd her that Burke had informed 
him thf.t ~he ha.d attempted to contact hel1dql.lartera, and 
he warne.~ her against contaotina bim. ae.yinSl ~IF yo\.! 
point the1 flnger at me with somebody in Arizoli&., you 
know what's going to happsn to you." P. App. 46. 

Briseno reoelved satisfactory marks on her annual 
job cvalws.tion In Ausust 2002, but MePanJel advised her 
that if she wanted higher fatlngs, she should have sex 
witb hIm Ot So to his hou~ with him. The sam_ month, 
8urka CQndl,lC;(W an evaluation of the Grand Prairie 
facility, n2 Briseno accompanied har son to a doctor's 
appointment and learned that he had been diasnosed with 
oane'T. wtJen 5he t'ctumod to work, ahe £I$~ed Burke 
whether she could obtain fnsuran~ ooverage ror her lorl. 
Burke advibed her that be and McDaniel bad decided to 
terminate her employrtltnt. When &sked why ['t6) she 
WIlS termInated, Burke tOld her that he,\, son'. diagnosis 
would likely comprom.tu her IblUty to perform her job. 

n2 MDI maintaiU$ that the court shOUld 
disregard pt>rtiona of Bria.no" affidavit in whicb 
she states that Burke arrIved in Orll.l'!d Prairie 
three daY5 befQf¢ her termination and that recQunt 
dis(fU5sions with Burka ftom August 2~, 2002 
until AugU$t 29, 2002, when she WBI terminated. 
MOl asserts that .these statementS contradict, 
without explanation, her prior dep081tion 
t~stimony that ahe met '!Iurke only two times: 
once in November 2001 and once at the me.ung 
where her employment Wl1$ terminated. The court 
denies MOl's objection as moot. Assuming 
t1l'lJuutdo that the .tlltements ibould be 
disregarded, ~"(l Albertson v. T.J. SU>tJitn$()1'I & 
Co.. 749 F.2d 213, 228 (5th Cir. 1984). 
considaring the.m doe$ not alhlt the court's 
decision or reasoning. 

Bri'(lenQ ~ues MDl for s~ual harassment under Tide 
VlI, OIJ~' both MDI and MeDaniel for int"ntional 
InflIction of emotional distress. assault and battery, [*7} 
and fll~e imprisQnmen~ and s'Ues MDI for negligent 
hiring, retflntion, and supervision. MDl moves for 
summary judgment. n3 

113 MDI objectlS to the dectaration of Rafael 
Paredes on the ground that it contaiM heareay 
statements and is lmprop6fly ex~cuted under 28 
u.s. C.) J146. Th- court ovmulos the obje~ion 
as moot because, regardtc$$ whetber the 
decl9J'atiol'l la admiuibl. or inadmisaiole, it does 
not alttt tho rosult or reasoning ofthis opinion. 

n 
MOl moves for summary judgment on Briseno's 

quid pro quo cllltm, n4 contandinl that Briseno has not 
adduced !lny e.vidence e5tabUshing a nfJXU& betwean her 
duoharg. and MQDl'lni.I'a harauniant and has not 
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addueed an)' evid.",of!l that MOl', proffered rttUtms for 
termination are pretext. 

04 Despite the Supreme Court's apparent 
vIew in Burlington il'UitJJtr/.s. Inc, v. Ellerrh, $24 
U.S, 742, 141 l... Ed. 2d ~JJ, 118 S, Ct. 2257 
({998), that tbe term "tangfble employment 
I;tion" il preferable to the tonn h'luid pro '1fr1O," 
.r_i Id. a.t 7j'~J4! the Fifth Circutt continues to 
ea~egorize sexual haranmtnt discrimination 
cla.lnu under the rubrics quid pro quo and h~tillt 
wqrk 'f)virotlment. S61, I,g., Wyatt v. HU/1t 
P/J!w()()d Co., 197 F.Jd 405, 409 (5th elr. 21)Q2) 
("For the sake of claritY. Wt reiterate our 
established methodolQgy for analyzing supervisor 
llII,lCu"l hQf'O.e61'f\G\1t Que.\\ \1t\d.,. Title VB. First w~ 
determine whither the oomplainlng employee 
lIuff&red a tangible employment action.' Ifh& has, 
the claim j~ oiasstflcd as 8 quid pro quo' eue; If 
he! has not,' the claIm Is clueifi,d as 8 hostile 
et'),vironmol')t' case." (footnotes omitted». cut. 
dlitied, jJ7 U.S. JUBI 'U L. Ed. J.d 1020, 123 
S.,Ct. I2J~ (2003), The court will therefQre d.o 
lil<jffllse. 

'*81 
A 

To establish a qu.id pre; quo sexua.l haraument 
claim. lithe plaintlff must show that [she) suffered a 
tangible employment action' that r~sulted from (her] 
aceeptatl/;Ip or rej~lI~ticn of (hor) "UpOlVIJOr'l! Illoged 
sexual harassment.... fA f)(JjJ '\.'. C"t¢ljl,~f T~ch., !nc.• 302 
F.3d 474. ;181 (5th Clr. 200:2) (quoting CMtaffo 11. AT&T 
CD.,."., 213 F.U 278; 28$ (Sth Cir. 200())). "When a 
ptaiJltltT prov~ that Cl tangible employmllt'lt I'.ctiol'l 
resulted fr~m a. reful\al to submit to a supervisor's sexual 
demand~,:,tle or 5he ~stab1illh~ that the employment 
decision i,Piclf constitutes a change in the. terms and 
conditions', of employment that is actionable under Title 
VU." IJllrUit'gtort rfldu$., rne. 11• .tllm)!, 524 u.s. 741, 
753.$-1. 141 L. Ed. 2d 6.U, ) 18 S. Ct. 22S'l (1998); 3ft 

FaragluJr v. City of Boca Raton. 5211 U.s. 77$, 807, 141 
" &d. 2d:d~21 llD S. Ct. 127$ (1998). Tho employr;r is 
strictly liable in sueh eases. $'4 EUfll'tit. 524 U.S. 01 799· 
65, A tangible tmploymcnt acti<>l\ consi(ita Qf"significant 
ehange[s] in employment statlls, such as hirIng, firing, 
~lHng 'to promote. r-llss!snmen.l wIt" $ignlft'eatltly 
different r~'PQnsibilities. or II decision causlng ["9J a. 
slgflifleant Change In benefitS." Id. at 76/. 

After :establishit\& that tho employer eni6ied in a 
tangible e~ployment act!Qn, 

1ht road branches toward a seI;lond stop at 
which the court mime detennine whether 
the tangIble employment aotion suffered 
by the employee. resulted from [her) 
lI.o.ceptanee (If r.jlJt:tlon of [her) 
supervIsors alleged sexual harusment. If 
the employee cannot show $uch nexus, 
th<m (her] emplQyer Is not \lloarlou~ly 
lI&ble undor Title VII for Ulxual 
harassment by a ~upcrvlsor; but If the 
employee (lan demonstrate $uch a nelCust 

the employer is vioarlously liable per SC 
and is not I!:l'1titied to usert tbe one tll'd 
on'>, affirmative defense permitted in su~h 
cuu since ell.,t], and FaJ'aghi,.. 

C(J$/af'lO, 2 J3 Y.U at 283·8" (¢ltations and footnote$ 
omitted), 

MOl doe, tlQt dl~ute that BrisenQ suffer61t an 
tdver:lt: employment action in the form of termination. 
The question i$ wbether Briseno has adduoed evidence 
that would permit a. reasonable trier orfaOt to find that 
her refusal of McDal'/.I's BlIIXual overtures resuJted {n n(!lr 
termiflation. 

B 

MOt C<1nt.nd5 that Burb was lole))' )'1$p¢nst1)lo for 
makin; the decision to terminate [·10] Briseno's 
emplQyment. It maintains that, b~ausc McDaniel did t1Q~ 
partlolpate In the declaion Qr &ven \'o~ommend her 
termination, and becs.'U$. Sri&eno nfNer infonntd anyone 
at MOl of the huusm.nt. sho cannot e,stabUoh a nexl,lS 
between her termin~tion and h.r rejeotion of the 
harassing conduct. The court dlsagrel'l$. 

In a quid pro quo sexual harassment lOtion, "the fact 
that the h!1!'1!.SI't was the: declsiOl'lTOl\ker for the tangiDle 
employmllnt ~etiOll gives rise to an il'ltit'ence that tlte 
hilrrl8er's discriminatory animus motivate-d that action." 
Llampalla~ v. Mlnt·Circuits, Inc., 1~3 F.Jd 1210, 047 
(11th Cfr. 1996). That the d.ecisionmaker was not at.,o 
the !'III.rasscr, however, is not fatal to plaintiffs clalfli. SfI' 
td Qt /148. It liimply means that the plaintiifcannot avail 
herself of the inference of OaUl/arion created by a 
common identity of a barasser and a dsetstonmsker. [d. 
Brtsilno must therefore adduce evidence that would 
permit a reasonable trier of fact to fwd that McDaniel's 
discriminatory animus resulted in Burke's dec\.ton to 
tcumlnato Mr eml'loyment. See td. Wtlson 'II. $ysco Fooli 
SCf'.)I. of t)allaf, Inc., 940 F. Supp. 1003, }0}2 (N.D. 
Tex. 1996) ['" 11 J (Buchmayer, C.!.) (denying summary 
judgment where evIdence showed that haruser was 
Involved in dl<!\!illfl to tttminate pla.intiff). 

Bri(fano avers that B\lrke told her that he and 
McDarlieJ had dts9~uod her tmplo),mlMt and decided to 
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terminate .her. She also points to 9urk." declarlltion, in 
which he states th.at, in detennining whother to discharge 
Briseno, ~e review.d McDaniel t& notes from a meeting 
wIth het, which indi~ted that ahe became hostlte &rid 
disrespectf\JI. This evidence would permit a reasonable 
trier of fact to conclude that McDaniel participated. in the 
decislo)1 to discharge Briseno and that his disoriminatory 
animus iriiluenced the decisIon. MOl argues that BUl'ke'! 
independent investigation of the circumstances J~LStifying 
Btiseno's termination 6svsr.5 tho oausal nexus between 
MQDaniel's harassment and tht adverse emp!oymem 
action. T~e d"gree to whIch tills Investigation wa& 
independeht, however, is a qutstion of fact. Sue Long 11. 

Ea6t/ield Coll, 88 F.ld Jon, J07 (5th CIt'. /996) (Title 
VII retaliation claim) (ttff (the deelsonmakerJ b.,ed his 
deci3fQn~ on hl3 Qwn Independent investigation, the 
causal link between (theJ aIJe8edty retaliatory 11\\411'11 ane! 
[plaintiff"] 1"'121 terrnination$ would be broken. If, on 
the other hallel. (thQ docisonmakerJ did not cQnduct his 
own independent fnvestigation, and Instead merely 
rubber ltamped' the recommendatiQnl •.•, the cau!ai link 
between {plaintIffs'] prQteoted ac.tivities and their 
subsequent term;t'\ltiQn5 would remain intact. The degree 
to which -[the decisQomaker's} deci$iol'ls wel'¢ based on 
hi. own irid._p$J1d.nt invelltigation is " question of fact 
which Is yet to be resolved at the district court level." 
(citations 'and footnotes omitted)}. Briseno has adduced 
suffleierrt>evidence to create Il genuine Issue of fact 
whtther MoOa.niel l'articipo.ted in and \ntluef)ced tiu: 
decision. nS 

·.i nS MOl also l$!erts that it I. entitle!!!' to 
lummar,y judgment beca.use Briseno has not 
shown that M¢Daniel recommeNded that she bt 
dfs~hal'gld. The eourt di$llgrees that Briseno must 
mett this obligation. See Wtlt1()fI, 94f) F. StApp. (It 
lO/~ (deny In, summary judgc:nent where harasser 
cOl'ltrolled employee's job performance criteria 
vart.bles and was involved in deei$ion to 
te~inate tmployeo), 

I*13} 

C 

MOl ~alntalns that a claim for quid P"(j qUI? IIxual 
harassmel'lt is t;$sentially a claim for retaliation and 
argueo und" McDonnrlfl Douglas Corp. v. (il'een., 411 
U.S. 792~ j~ L. U. 1d 066, 93 S. cr. J8/7 (1973), that 
Briseno hM faHed to raise II. genuine I»~\e of' material 
fAct on tho l~sue of pretext, MPI aums that it is entitll!!d 
to ~ummaty,Judgment beee,l,IslI ariseD() has not addl.lcod 
evidence that MOlls legitimate 'grounds fQt ~tlrmil\,ting 
hllr an:! pret~xt$ for a retaliatory discharge. Briseno does 
not ¢hall'ri&~ MOl', reliance on the McDonntlll Doug/at 

framework and ln$tead. contends that IIhe hill) adduced 
$uffil;iont evIdence of t1retext. n6 

llQ g4l0AU.. BrisenQ doe$ not dfapute 
applieation of lilt McDonnell Dou~{a$ pretext 
framework, the court assumes (lrgurndo that it 
appliu. 

MDT asaem that It discharged Briuno because she 
repelStr.dly mad" shippins 'ffOrS and was insubordinate. 
It point:! to evIdence that McDJt1iel reprimanded Briseno 
for shippi"g elTOrs in Marolt 2001 and luly :2.001. Burke 
also revIewed r"'14] McDaniel's notes ft~m a meeting 
with gri••no indicating that she became ho,tile and 
disrespectful. Burke confirmed thrQueh anothtr 
employee that Briseno had been UP$~t and had spoken 
lOUdly to MePanj~J. Briseno maintains. however, that, at 
th. time o( her termlnAtion, 9urlul advi5~d hor that $ho 
w~ dl$ehargod, not because of work quality and 
insubordination, but because her son', medica) condition 
would likely eause her to be an unreliable omployu. A 
rea.$ona.bte tri.l' of fsot eould find that Burk6 has been 
inc.Qn3istent in his stated reason for tiring Briseno. liThe 
trier of fact cQn infer from the fa15ity of the explanation 
that the employer tl disse.mbling to cover up a 
di5~iminatory purpose." R«4Y'S v. SaMllr~()1f Plumbing 
Prods., in.c., jJ{) U.S. 133, U71 147 L. Ed. 2ei lOS, 120 
S. Ct, 2097 (2000). Viewing tbis evidence In the light 
most (avol'able to BrIseno, the oourt hQId.9 that a 
l'~t.8QnabJjj; triu of' fll.Ct could find that Mor, proffered 
reasons for terminating Br!lt.no did Mt in fact mot:lvatr; 
MDI to discharge her. Briseno haa therefore ereatad a 
gonulne bsue oK {act Whether the reasons on which MDl 
rt!ied are ~~textls for quidpl'1) qUf> ee'J(ual hl1l'A$$m.mt. 

TIle I!t)l.Irt denie,t MOl's ('ItIS] motion for Gummai)' 
judgment as to tllis componttlt of Briseno" employment 
discrimination claim. 

lIT 

The COurt next considers whether MOl Is ~ntitl,d to 
summary judgment dlsmluing BTis~t10'5 hostile work 
environment claim. 

A. 

MDI contends that it i~ entitled to st.lmmat'y 
judgment <m any claim of hostUt environment during the 
period when Briseno and McDan\el were coworkers 
(August 2000 to June 2001) beoll.uo~ Brl$eoQ hllll 

adduoed no evidence that MDl knew or shQuld have 
known about th& harassment. .Briseno responds that she 
does not ISSe.rt an "inaependent" olafm f¢r Iu,rasstnont 
before McDaniel's promotion to Warehouse Manager. 
The I:ourt c,()nclude$ that Briseno'$ bostile environment 
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olaim Is b~ed ~ollly on harU5ment that oceurred aft.er 
the promQtfon. MDl's motion is tnel'ttbre denied in thlg 
respect as 'moot. 

.B 

MOl ank$ $ummary Judgment concerning the 
J)'riod when McDaniel was .BrI3eno's supervisor on ~e 
basis that It has established the tWQ~pron!ed 
El1l.t>tWFarag"u affirmative dafe.rts~. 

1n a hOBti1e envifonment caee. to hold an Cll11ployer 
vicariousl), liable for Il supervisor's actions. the C<lnduet 
must be t~ere or pervll4;ve. Wyatt 'V. HUllt I'JYWOf)d Co.• 
297 F.3d 405, 409 (Sth ell'. 2Q02), 1*161 c~rt. d'n/~d, 
'37 u.s. '1188, !54 L. Ed. 2d 102Q, /23 S. Ct. 12,'" 
('0"3). It'f the ootldvct was SCVIISI"e and perVAsive, the 
employer 1$ victsriously HabIt unie" the emploYEr can 
establ18h' bQth prongs of the conjunctive 
EIlBrllv'Faragkr affirmative defenae." Id. Because MOl 
will bear th.t bl,lrdet\ at trial of proving this defenlle, to be 
entitled to summary judgment on this issue it "must 
ostablish 'b~yo1'\d peradventure til of the essential 
elements 6r the .•. defense.''' .BaM Ofl.fJ, TIJ~. N . .4, 'II. 

Prudtntlalll'1.f. Co. ofAm., 878 F. Supp. 943. 96; (N.D. 
Tf'X. J99.5) (Flt%wlter. J.) (quoting FQnWtOlll, Upjohn 
Co., 780 fj2d JIPO, 119~ (Jth Ci,... 1(85)). 

Tho ~tSt prong of the ElJerthlf'araKhu affirmative 
defl!!TIse requ!res tIlo employer to demonstrate that it 
",x.rei,cti rtalonabIe ellre to prtvent and correct 
promptly any ..• sexual fUlfll4:).mcnt." CaJ/OI'IQ. 213 ".Jd 
at 28." The second element re.quires (he employer to 
show that: Hth& 6mplo)'" unre8$ol\I'bly failed tQ take 
advD,f)ta&e of My provetotatiVQ or corr;Qtivo opportunities 
provided by the employer Qr to aVQid harm otherw;5e:' 
ld. MOl c011.tends that Bri3enQ vl'\r~asonably ruled to 
take. [,or 171' adnntage of the company's preventive or 
c:orrcctlvo (l~portunitj&s to avoid nilnn. 'The oourt 
disagrees.. 

Altho~Sh It is tlndi~putl!d that Briseno did not report 
McOanl,t:s conduct to anyone at MDl until she was 
discharie~ Briseno has introduced evidence that she 
attempted tb report the harl$sment in a telephone call to 
Burke in F'ebruary 2002. She avers that sbe abOrted this 
attempt beeause MeDan11>1 threaten.d her If' ~he reported 
his behavior to a.nyone at MOl eorporats headquarters. 

An enrployee who fails to report ha{l!.$~ment because 
of embarranmont, ordin8lj' fear, or a g6nttal ooncem for 
retalla.tion doe~ no~ act r~e.~Qna.b\y. ~n /(eed v. MBNA 
MarkAtJn$S)ls., Inc., 3JJ F.Jd 27, 35 (1st Cfr. 2003): 
Barl'¢tt v. Appll~d Radian! EII~'gy Corp., 240 F.3d 262. 
267 (lth elr.20a,) ("A generali~d fear of retaliation 
doe! not ex.c:u~o a fai1u~ to report 5exual harasl$mtnt."). 
An employea's inllctlon may b. A:lUTld to be reasonAble, 
however, ~hen it is prompted. Il1ltr alia, b)' specific 

',' 

threats of ret3liatton. S" Mola.y. Univ. o/T,x. HOU/jto1t 
Hritz/In Soi. ell'., 26/ F.Jd 5)1, 5J6 (jtJr Cir. 2001) 
{holdlng that jury finciing that visiting professors failure 
(~181 tQ IvaiI himself of avaUabt=. remedies was not 
unr4ltlJonab!e given d~&l'tment bead's repe.ated thrtllU of 
retaliation IIJld influence at university); Reed, 3.U F.ld at 
.3 7 (reversing summary judgment where jury eould 
rea:lol"lll.OJy Rod that employee did not report harassment 
because she Wa$ "oQw.d by till threat and rtuonabl), 
SOli». In Ught of McDaniol'S threat against Bris~no, a 
reasQnll!.blo trier of fact could tlncl that her ftiJur~ to 
repon harusment was t.asonable. Stf, fI.g., MfJta, 26/ 
F.3d at 526. Th' court there(of& hold, that MDl h8# not 
.shown beyond peradventurt that BrisenQ's failure tQ 
report or Qtherwiu prevent further harassmont was 
IJ.l1reasQnable, n7 and it denies MOl's motion with respect 
to Briseno's itO.tiI, ,,"yjronment claim. 

n7 Because MDl cannot satisfy the second 
ehlm.nt of the affirmatl\l6 dcfon5o, it is 
unnecessary to address Whether MOl I)an 
e~bsblish that it took reasonable care. to prevent 
and correct se.xual harassment. 

IV 

Th. eourt con5!d4t'S next whether MOt is [*19) 
entitled to summary judgment Of' '6riacI1O" state-law 
claIm Of neaUge1\t hirina, retention. and supervision. 

MDt conttand$ that thi~ oault of action is barred by 
th$ TUM Workel's Complnsatton Act ("TWCA") 
because the Act ~xempt" emplQyers from common law 
liability based on negligence. and Iross nealisenee. n8 
Bri$tno fel!PQnds that TWCA~preolualon 1$ fnappJ/cabl~ 
bteaus~ her injuries were neither work~related n9 nor 
.suffered In the courae and 5cope ofber employment. 

nS MDI states that it maintained worbrs' 
compensation Insut'l).nce for emplQyee, at all 
times during Brisenol, employment. 

n9 'Bri&eno 21.ppem to posit that work~related 
InJudes en those mat "would be expected to 
OQQur in the course and scope of her 
employment." P. Br. lit 33. She cites no authority 
ror thie definition. The TWCA does not defin! 
work-reJatod Injury, and thE Texas Supreme 
Court hB.$ not if\terprlilttld the tenn. SIJ6 PajJft~ ". 
Galen 'Hosp. Corp., .28 S. W.Jd J5, 19, 4J Tex. 
Sup. Ct. J. 111$7 (TeJ. 2000). Texas courts have 
~ed the terms ''Work·relatcd" and "In the course 
and SCOPe of employment14 Itltfl;rohnnseably wh()n 
discussing compensability and exclusivity under 
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the TWCA. la, (citlna Albertson's. Inc. v. 
Sinclair. 984 S. W.2d 958, 959, 42 Tex. Sup. Ct. J. 
]'8 (T,x. 1999) (ptr curiam); Le1'1L$ v. L,wu, U4 
S. W..2d 6JO, d30, <If} fIX. Slip. Ct. J. 3J9 (Tf,l;. 
1997) (per curiam): Hollman v. Trinity Indus., 
I"c., 979 S. W,2d 88, 89 frett. App. 1998, per. 
rifsm'd by agr.); Dickson v. Silva, 88fJ S. W.2d 
78S, 768 (Ie:!:. App. 1993, wfit Ii.trilla)). A\)$emt 
authority indicatJn; that Briseno h8.3 properly 
defined the term "work;-lela.tad injury," the court 
follows the apparent practice in Texas courts that 
a work-l'c1$tcd injury is 011<1 that arj$~ in tIl' 

course and scope of employment 

,·201 
The TWCA ~xempts an employ~r from e.omm<m law 

liability fbI negligence and gross negligence for an 
t)mploye,'s Injuries 3ustnined In the course of 
employment. except in death eases ror ~nail') ex~mplary 
damagq, S~t Ra,(/. Tool Co. v. Coptlil1, 610 S. W.1d 736, 
7J9, 14 Tex. Sup. Ct. J. 96 (Tl!x. 19,~O), The di~positive 
ql,lestion $.t tha tWT\l\'\tty jl.ldsment .stage ~ wh¢th~r theN 
exists a genuine issue or material fact thal Briseno 
jncurred~er inj'llrie$ in the course. and scope of her 
.mplQym~nt. An injury jl not within the SC:Qpt of 
enlploym~ht if it ari~~ from a third p~r~o111, personal 
reason and is not directed at the tmp!oyee becalJa-e of 
employment. Walls Reg'l H~p. v. 8onlQ.!', 9 S.W.3d 80S, 
800-08, 43 Tex. Sup. Ct. J. 2()3 (T,x. /999) (per curiam); 
stt Mldina v. H"".nl, 927 S. W.2d 597, 607, J9 f,x. 
Sup. Ct. ;.627 (Tex. 1996). 

In Wails R.esional Ho~pital nurses brought l 

negligenfhiring claim Ilgllin!t their employer hospital 
based on sexual\;r harassing conduct of a doctor whom 
the hospital had credential&d. walls R.e.g'[ Hosp., 9 
s. W.Jd at 8M. Liktl Briumo, tke nt.tne, oomplaiMd of 
$exuaUy narauing conduct that occurred exclusively at 
the workp,lace and. during working hour$. Id. at 807. 
(*111 The:court stated: 

All the inc{donts described in the 
$umma..ry judgment reC().d occurred while 
plaintiffs were doing their jobs ~d [the 
doctor] WM doirt8 hi5. Plaintiffs do not 
eor;tt:l'\d tlHI.t (heJ ever aec;t;at.d them 
privately outside the H03pital, nor do they 
contend that he came to the Hl»pital 
beoaUS6 t\'lilY w.... there. On the COl'ltr",tj', 
plaintiff! contend and the summary 
judgment reeQrd e~tabli.shea. that [thE 
do.otofJ hara.ued plaintiffs bOOilUSC they 
h~PP!il08d to iJe M woril. at the &amll time 
he was. 

Id. Th~ CQurt CQnclud~d that the mUles' lnjuri~ occurred 
in the course and scope of employment and did not fall 
within the personal anlmo_ity exception. Set id, at 807­
M. The court abo held that the negligence claims 
1!3.\1erted "gail)$t the h06pital were preompud by the 
TWCA. [d. a1808, Briseno attemJ)t$ to distinguish Walfs 
Rtgional Hosplfal by noting that the Texas Supreme 
Court Intimated that noncompeusable claims may nor be 
pr()cluded by the exclu$ivc remedy provision of the 
TWCA, Sef Id. at 806. Thi:s attempt, however, overioQk5 
tha.t the court. on racts material1y similar to the Instant 
c.u~+ hold that the nllsligencf! r·22) Claims w tl ,. iI 
eomp$f\sable and were therefore barred. 111. oourt 
therefore concludes that Briseno's claim for negligent 
hiring. retention. and lIupllrvi6ion is barred by thG 
TWCA.t'110 

nt0 Having determined that Brbono', 
negli.genee olalm is preeludedr the CQLlrt need not 
reach MOl's Qther arguments. 

V 

MDl moves for summary judgment dismissing 
BrisenQ'1! $tll.te-law J:lalms for assault and ba.tb~ry, fal~~ 
Imprisonment. and intentional Infltedon of emotional 
distres9. 

A 

MOl argue~ that the TWCA ban 6rluno" 
intentional tort claims. It ~ontend. that Briseno has not 
prs-S4l'\t&d evidence that it rcqu0.9tod or otherwise direotJd 
McDaniel to enga.gQ in the harasSing conduct. and it 
posits that, without suoh a 3howlng, Briseno's claims do 
fIOt $Q.tisf.y the IfJtel'ltiQn.l iujury exception to the 
exclu~tvr; remedy pfovieions of the TWCA, Briseno 
ma.intains that the TWCA does not preclude her 
lotenttotlal tOrt claims because th" InjurIes she sutT'erea 
wer. not work-related. 

The 'fWCA dou not preclude an employee's clail.T1 
aaainat het tmp!oyer {fll3l for injllrief resulting from an 
employer's intentional act M,dina, 927 s..W.2d at 000­
OJ; /f.,«d Tool Co. v. Copfliln, 689 S.W,:U 404, 406, 28 
Tt:~. 8up. Ct. J. U9 (Te;.:. !98~) (fiR,.d Too! Il"). 
Assaults by an employer on an employee aro Includ~d in 
this intentIonal injury .xception. SIlIl RIt~d Toct Il, 689 
S.W2d en 406. It is uncl~ar, however, what constItutes an 
intentional tort lib)' an employer." In M~dil"lQ the T~M 
Supreme Court di3C\.lned the Ilmit4 cf the intentitma.t 
irUlJl)' I)xeeption: 

In [Riehard$olf v. rh~ Fa.lr, Inc., 124 
S.W-.2d 88J (Ttx. App, 1939, writ 
di.tm'd)). the CQurt expressly distInguished 

http:clail.T1
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between unprovokod M'mlts committed 
by co-omployees, for which the Act may 
provide coveraio , . '\ and a "malicious 
Q$$;).I.I!t committed tlnd.r th. direction and 
It the command of the {corporate) 
employer .../' which is excepte(i from tho 
Aet'$ coverage under tMlddlaW71 v. TlilJ:a~ 
Power'* Lfght Ce.. 108 r.x. 96, 18J S.W, 
jj6 (Tex. 19/6)). 124 S.W.2d at 886. 
P/'Qfe$~Qr Larson similarly concludes that 
the intentional tort exc6ption. which Is 
generally recogn ized In other 
jurisdictions, shQuld apply to cQrpnratll 
{1I24\ employers only where the 
"usailsnt i3, by virtue of control or 
owner~hjpl in effect the alter ego of the 
corporation/It or wh.e'J't the corporate 
employer specific.ally authorizes the 
a.ss.ault. 2A LARSON, THB LAW OF 
WORKMeN'S COMPeN$,AiION, a 
63.00, B 68.21 (1990). The mere fact that 
an, employer may be liable for condu~t 
under a thool)' of responch:llt $uperior, 
according to Professor La",ol'l. $hould not 
Impute the conduct itself to the employer 
so.' as to trlgger the exception from 
worker5' compensation coverage. I d. 
Likewisc, tho mere fact that the tQrtfeasor 
hoidJ a supervisory position over the 
claTmant 5houJd not trigger the ex~ption.
fa B 68.22. 

Ml.dfM, 917 S. W. U (It S(J]. De'pite the CQurtls 

di,c:ussion. it did not resolve the issue: 

While we have on !I'Ie(,Il.( o~casloM I1OtW. 
that the Act does not provide CQveragll f~r 
an employer" Intentional torts, we have' 
MVlr before di$Ol.lSSed the di$tinctions 
Q\JtHn~ above, "(lor have we artIculated a 
rule for determining whet' conduet of a 
corporate agent will be attributable to the 
cot;poratioll for purposes of applying the 
!Xe~l>tlon. While this Issue is I'" 151 
important, Wit! de.cllne to re.:solvt it 
tod~y[.J" 

ld 

MOl cite$ Horton v. Montsomer~ Ward &·Cc" 627 
$,W.2rJ 361, ,16S (Tex. App. 1991. writ dC/'lieci) 1 to 
contend that the TWCA precludts an intentional tort 
claim against an employer unless the plaintiff 
demonstrates that the employer rtquisted or otherwise 
directed commb$/on of the tort. HlJrluft, however, 
involved an emplo;y~c who mM! .. claim a.~a.in$t the 

&mlployer basod u1)Otl an in~l1tionai tOrt committed by a 
coworker. 811. F/I)rl()tt, 827 $.W.U at J63, HortOIl did 
not involve an intentiona! tort committed by So vioe. 
prinoipal of the eOl"PQratlon. A vic;"princfpal Is the alter 
ego of the corl'oretion within the IeOpO of acts the 
compa.ny expreS$ly or Impliedly' authortzed the vice­
prin~lpal to tran~act. Sf' FfJn Warth El,vt:J.to1': Co. 1,1. 

'RU8St.IJ, 12J Ta 128, 7fJ S-W.2d 397,400 (nx. 1994), 
(}v,,.,.ul~d on othtr grounds b)l Wright y. Gif/orrJ"HIII & 
Co., 72J S.W.2d 712, ~O TIX. Sup. Ct. J. 273 (TIX, 1987). 
Bri$ono has adduced evidence that erellte& a geotlino 
luue of mated..l faet whether' McDaniel was the vice­
prinoipal of MDl regarding the op.ratioll of the Grand 
.Prll.it'i. faoility. See infra Ifl l6J B V(B). Imputation of 
the il1tentionaJ torts of a. vice.-prineipal as an act "of the 
CorpQration" Is consistent with the Texa, Supreme 
Court's discussion In M~dlM4. SIll MfldinQ, ~'7 S.W.2rJ at 
6() I; UrdIales v, CQ'nco,.d TfChs. Del, /.M., 12" S. W.Jd 
400, 406-07 (Tu App. 2003, pit. denied). 

Moreover, a, to Bri$eno', cause Qf action fur 
intentional infliction of emotion$1 distress, the Teu" 
Supreme C¢Ul't hI. held that the TWCA does not 
preclude such a claIm where the injury is the result of a 
continuing Course of harassment rather than a particular 
exciting Ivent. Set on; Southwest. /rU}. v. Eruct, 991$ 
S.W.Ad 605, 011, 43 Tn:. Sup. CI, J. 907 (TIlX. 1999). 
I3riseno has adduced evidence that would pelTllit the 
rea~onabJ~ finding that her inj\lries arose 'from a COUI1e 
of repttitive. hatassmerct ov.r a period or two years, and 
MDl dQ~5 not contend that her injuries f6!ult from a.ny 
MClrtainable evont. On slmilar fa=. the r.xas Supreme 
Court beld that such injuries wert !'lot compensable 
under the TWCA and .therefore not precluded. Id. 
ACQotdlna1y, the court holds that Briseno's Intentional 
tort claims are not pr~lvd~d by the TWCA. 

B 

. MOl malntliM tbat it 115 entitled r-Z7J to lIUmmlltY 
Judsm4l1t be¢QWI McDaniol did not undertake tortious 
conduct within the .cope of hie authority Qr in 
furtheranoe of MDtts business. It cQ[ltends In the 
alternative that, IL5 a matter of taw. It has no 1'lSpondflal 
sup41'iof'lilbility for tbe intentlQnal torts of itI employee. 
,Briseno respond" tho.t McDaniel is t \lice-principal of 
MOl and that the company can be held ViclrIQut1}' liable 
for his <::onduct. 

The status of vice-principal of a company "includes. 
'P~UOt'lS who hlV~ authority tQ emplQY, direot and 
dlscl'ltrzt servants of the master, and tho$e to whom 11 

master h&l cf.mfide.d the management of the whole or a 
department or division of his b\.tsinl.lss." fa. at 618. A 
person's IostltuS M a vlee-prinoipal of the ~OtPQ,~tion is 
sufficient to impute liability to (the employe,.] with 
regard to his aotlons taken in the workplace." [d. 
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hnpmatiol1 of liability to the employer dQC6 not require 
that the' vice.princi1)al act within the seQ". of 
elTlpl()yment. See /d. 

MOl promoted McDaniel to manager of'the Ora-tid 
Prairie facility 111 June 200t. McOa.nfel was the only 
War,hQUIe Mana$er. and h~ reported to e()mpo.ny 
officials in Phoenix. A reasonable trier of fact could find 
(1'281 that althQugh 8urlc! pl'.:riodically travelod to 
Orand praIrie to assen operations, McDaniel typic:ally 
operated th" t"aelllty with little or no direct supervision. 
McDaniel' also oxerciud authority to fire tempora.ry 
work.,'S, nIl BrhlC~no has adduood suffioicnt evIdence t<l 

create I genuil1& issue of fact whether 'McDanlel. was a 
vice~princip'l of MOl. The court thereforo dochl'\cs to 

grant $um~ary judsrnont on thi, ifQund. 

. IlII There is :somo fndication that McDani~1 
W9~ alao authori:ted to termil'late t'permanent'! 
em~loyee3. Although 'Bu\'ke actually terminated 
Briseno, MOt note:s that MODaniel could have 

.discharged Briseno hlms!.lf, See D. Br. at:3 n.3. 

M Dl ,also moves for summary judgment on 
Bris.no's intentional tort ~l.im' on the ground that they 
are preempted by the TexQ~ Comml!lslon on Human 
Rights Act ("TCHRA'I)I T~x. Labor C()d~ Ann. ft fi 
2J.(}OI-2rS56 (Vernon [996 & Supp. 2004~O'). n,2 The 
court disagrees. Sae Walt,l;o: v. LQI'I~ Star Luhrlcation, 
llfC, 2004 WL ! 119702, ~t·2 (N.D. ('l91 Tel(. May 19, 
2004) (S'o!i;" 1., (citing Jackson v. C"ditwacch, {nc.. 84 
S. W.ld '97/ 403 (Tex. .4.pp. 1001, pel. gramed); f.,edtsma 
'V. Alillat. }1tl. Co., d8 S.W.3d 7(5' (rl:t. App. MOl. "If) 

PIt.); Gonzales v. Willis, 995 S.W.2d 719. 739 (Tex.. API'. 
1999, Itopet.)). Tn f.."d'~mQ the court held that the 
TCHRA does not preclude state·law claim, but instead 
prevents a plaintIff from maintaining s!parlil.ttl suits UndQf 
tl')e TCH~A and the state-law clillims. Lede,tma, 68 
S. W.3d at. 774-75. Ac¢ordingly, the oourt denies MDl'~ 
motion for',summa!), Judgment on thb ground. 

.... n12 Briseno responds that het claims are 
based on the federal ~taMory 5Chem~ QfTitle VII 
and therefore cannot be preemptod by 3tate law. 
Although she is correct that feeleral statutes 
eanhot be preempted by state law, the 1$$1.11; 

before the COllrt is Whither the TCHRA, a s~ 
law, preempts state common law causes ofaction. 

o 
In e. September 20, 2004 letter to the court. MOt 

cites the Texa.$ Sl.lprome r;,30} Court's recent decision In 
Ho.t!mQH:-L4R<>ellt. Inc• .... ZlIltwQl1ger; S.w.set, 20()~ r~. 
LEXIS 733, n r,:c. S"p. Ct. J. 981. 2001 W(.. lP08JJ.2 
(Ta. Aug. 27, 2004), and atgues that :Sri,~"O cannot 
rooover fOr intentionol infli¥tion of emotional distress 
because it is a virtual carbon copy of her Title VH $J!xull 
harassm.ent claim. The court deoline$ to 8ttIIt .ummary 
judgment based upon this lstter: Plrst. MOl dfd not, u 
required by N.C. Tex. Clv. R. 56.7. $eek the court', 
permi!l!iM to submit the letter. SIt ld. ("except for, the 
motloni, responses, replies, brief., and appendlMf 
re~uh·ed by these rules, a party may not.. without the 
permission of the preJiding judge, file aupph:msntal 
pleadings, briefs, authorities, or evidence."). Second, 
becaU$e the TeXIIJ Supt~m. CQurt deoided Hcl!m.all­
lARochfl a.fter the briefing concluded on MOP& summary 
Judgment motion, MOl is preul'ltfns I new argument that 
Briseno has not had an opporrunll.')' to brief. MDI may 
pTMent thia argument at tl'lalln support of a motion for 
judgment as a matter of law. 

Vl 

MDt move~ 1ft limine under F,d. R. EVid. 702 to 
exclud., opinion testImony of Norma Bartholomew 
("Bartholomew ll

). a licensed pt'QfeUional eou~lelor 
t-311 intern, It asSOrtS that Briseno dId not deSIgnate 
Sartholomtw as Iln expert under the court:! Ichociuling 
order and Fed. R. Clv. P. 26. Briseno responds th(l;t ahe 
intends to call Bartholomew ,as a faot witnus, not as an 
expert. The court therefore. denies MOl's motion in 
IIm/nt without prejudice as moot. SeeaU$e the court is 
def'lyins the motion In limbU!! as moot, It need not ;.ddreS8 
MOlig alternative requtSt to bifurcate the trial. 

The court ~rants in part and denief In part MDl's 
motion for summar,)' judgment and denies MOl's motion 
lit IIm{M to excludt opinion temmony or Bartholomew 
a$ moot. 

SO ORDER.ED, 

Septembor 30, 2004. 

SIDNEY A. FITZWATER 
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