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¥,

In this action by plaintiff Angeline Briseno
("Brisenc") against her former coworker and supervisor,
defandant, Johnny McRanlel ("MeDaniel"), and her
former smployer, Milburn Distributions, Ine, ("MDI"),
alleging sexual harassment and related state-law claims,
the court must decide on MDI's motlon for summary
judgment whether a ressonable trier of fact could find
that MDI terminated Briseno's employment because she
rejected McDanlel's sexual advances, whether MDI can
establish the Ellert/Faragher afficrmative defenss to
Briseno's: hostlle work environment claim, whether
Briseno's state-law clzims are precluded under Texas
law, and:whether MD! can be held Hable under Texas
law for MgDanisl's conduct as a company [*2] vice.
principal. MD! also moves i {mine 10 excluds certain
opinion testimony. For the reasons that follow, the court
grants in part and denies in part the motion for summary

judgment and denies the motion in Iimine without -
prejudice as moot.

i

Briseno sues her former coworker and supervisor,
McDaniel, and her former employer, MDI, alleging
employment discrimination under Title VI of the Civil
Rights Act of 1964 (“Title VII"), 42 U.5.C, § 2000 et
seg. and state-law claims for intentlonal infliction of
smotional distress, assanlt and battery, falss
imprisonmeni, and negligent hiring, retention, and
supervision.

In August 2000 MDI hired Brisenc to work at its
warchouse in Grand Prairie, Taxas. n1 McDaniel was her
coworker, and Brent Milburn ("Mitbum®) was the
Warchouse Managet. Two wesks after Brissno started
her employment, McDanle! began harassing her virtually
on a datly basis by blowing kisses, professing his love
for her, grabbing her, and Xissing her without her
consent. In October 2000 McDanie] sent Briseno a love
vote written on the back of & company ordar form.

n1 The coust recounts the gvidence favarably
to Briseno, as the nonmovant, and draws all
reasonable inferences in her favor. See Clift v.
Clify, 210 F.3d 268, 270 (Sth Cir, 2000},
Defendants deny Briseno's allegations, and the
court suggests no view concerning how the trier
of fact will resolve thern,

[*3]

in June 2001 Milbum transfarred from Grand Praitie
ta the company’s headquarters in Phoenix, Arizone, MDI
promoted McDanie! to Grand Prairie Warehouse
Manager. From June 2001 until Brigeno was terminated
in August 2002, MeDenie! was her supervisor. Although
temporary employess worked at the warehouse at various
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times, it was common for McDaniel and Briseno to be
the only two employses pressnt.

After he was promoted, McDanie! continued to tell
Briseno that he loved her, and he informed her that she
would not be penalized {f she dated him. At various
times ha grabbed ber, hugged her, kissed her nock, and
stternpted: to bring her close to his body. In a July 2001
Incident, McDaniel picked Briseno up off the ground as
she held on to & meta} rack. Her ring becams caught in
. the rack as McDanjel attempted to carry her away. The

ring broke, and her fiager became swollen and
discolored. She attempted to call the police but stopped
when MeDaniel threatensd her and her children, In
October 2001 McDaniel requasted that Brlseno go into
his office under the pretense of discussing 2 work-related
matter, He shouted &t her when she hssitated. Once
inside, McDanie) grabbed and hugged her. He then
placed [*4] hls hands underneath her shorts and, despite
her resistance, entered his finger tnto her vagine, causing
extreme pain. McDaniel then threw Briseno against a
wall, and she ran out of his office.

On numerous occasions, McDanisl axposed and
fondled himself in front of Brisenc while meking lewd
comments and gestures. At other times, MoDanis!
directed Briseno to enter his office, ostensibly for work-
related redsons, only to threaten to fire her if she did not
obey his instructions. Hs blocked ber in his chair,
ptovented har from leaving his office, and grabbed her
and threw hey into the chair, leaving bruises on her erms.
Once, after being forced to sit in his chair, McDaniel
attempted to kiss her vagina over her clothing and et her
go only aftsr she ragisted and stugglsd.

In November 2001 Briseno disolosed to Tom Burke
("Burks"), MDT's Operations Manager, that MoDaniel
had mistreated and verbally abused her. She did not
allege that she was sexually harmssed or subjected to
unwanted. touching, because she was afraid of
McDaniel's prior threats against her and her children, In
February 2002 Briseno telephonsd Burke at MDI's
headquartérs to complaip of McDaniel's harasstoent.
Burke was [*S5] unavailable, and Briseno {sft a messags
with hig secrstary requesting that he call her back
regarding 3 very important matter. Burke's secretary
requested that Briseno call back later. Briseno
telephoned agaln that day, and the secretary advised
Briseno that Burke was not in the office. The following
day, McDaniel confronted Briseno and asked if she hed
spoken to Burke, He told her that Burke had informed
him that ghe had attempted to contact headquarters, and
he warned her against contacting him, saying, "If you
point the: finger at me with somebody in Arizona, you
know what's going to happen to you." P. App. 46.

Briseno received satisfactory marks on her shnual
job evaluation in August 2002, but McDanie! advised her
that If she wanted higher ratings, she should have sex
with him or go to his house with him. The same month,
Burks conducted an evaluation of the Grand Prafrie
facility, n2 Briseno accompanied har son to a doctor's
appolntment and learned that he had been dlagnosed with
cancer. When she returned te wark, she asked Burke
whether she could obtain insurance soverage for her son.
Burke advised her that he and McDaniel had decided to
terminate her smployment. When asked why [*6] she
was tarminated, Burke told her that ker son's diagnosis
would likely compromise her ability to perform her job.

n2 MDI maintains that the court should
disregaed pottions of Briseno's affidavit in which
she states that Burke artived in Grand Prajrie
three days before her termination and that recount
discussions with Burke from August 2§, 2002
unti! August 29, 2002, when she was terminated.
MDI asserts that these statements contradict,
without explanation, her prior deposition
testimony that she met Burke only two times:
once in November 2001 and ofics at the meating
where her employment was terminated. The cotrt
denjes MDI's objection as moot. Assuming
arguendo that the statements should be
disregarded, sae Albertson v. T'J. Stevenson &
Co., 749 F.2d 223, 228 (5th Cir. [984),
considering them doss aot alter the court's
decision or reasoning,

Briseno sues MD{ for sexual harassment under Title
V1, sues both MDI and MeDaniel for intentional
infliction of emotional distress, assault and battery, [*T]
and false imprisonment, and sues MDI for negligem
hiring, retention, and supervision, MDI{ moves for
summary judgment, n3

n3 MDI objects 10 the declaration of Rafae!
Paredes on the ground that jt containg hearsay
statements and is improperly executed under 28
US.C. g 1746. The court ovarrules the objection
as moot becauge, regardless whether the
declaration is admissible or inadmissible, it does
not alter the result or reasoning of this opinion.

4]

MD! moves for summary judgment on Briseno's
quid pro que claim, n4 contending that Briseno has not
adduced any evidence esteblishing a nexus between her
discharge snd MoDeoniel's herassment und has not
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adduced any evidenea that MDI's proffered reasons for
terspination are pretext.

nd Despits the Suprame Court's apparent
view in Burlington Industries, Inc. v. Ellerth, 524
US. 742, 141 L. Ed. 24 633, 118 8. Ct 2257
(1998), that the term "tangible employment
action” i3 preferabls to the term “quid pro guo,"
see id. at 758-54, the Fifth Circuit continyes to
categorize sexual harassment discrimination
claims under the rubrics quid pro quo and hostils
wark environment. Seq, e.g, Wyaft v. Humt
Plhwwood Co., 207 F.3d 405, 409 (Sth Clr. 2002)
("For the sake of clarity, we reiterate our
established methodology for analyzing supervisor
soxun! horassmont enses under Title VI, First we
detsrmine whether the complaining employes
suffered & tangible employment sction.’ If he has,
the claim is classified as a quid pro quo’ case; if
he has not, the claim s clagsified as a hostile
environment' case," (footnotes omitted)), cert,
denied, 537 U.S. 1188, 154 L. Ed. 2d 1020, }23
S.-Ct 1284 {2003). The court wiil therefore do
likewige.

{8
A

To establish 8 guid pro guo sexusl harasament
claim, "the plaintlff must show that {she] suffered a
tangible employment action' that resulted from [her)
acceptansy or rejestion of [her] supsrvisor's alloged
sexual harassment.” Lo Day v. Cotalyst Tech, Inc., 302
F.3d 474, 481 (5th Cir. 2002) (quoting Castano v. AT&T
Corp., 213 F.3d4 278, 283 (5th Cir, 2000)), "When &
plaintiff proves that o tangible smployment action
resuited from a refusal to submit to a supervisor's sexual
demands, he or she establishes that the employment
decision itself constitutes a change in the terms and
conditions of employment that Js setionable under Title
VLY Burltngton Indus., Ine. v. Ellerth, 524 U.S. 742,
753-54, 141 L. BEd. 2d 633, 118 8 CL 2257 (1998); see
Faragher v. City of Boca Raton, 524 U.S. 775, 807, 141
L Ed 2d 62, 118 5. Ct. 2275 (1998), The employer is
strictly Jiable in such cases. See Ellerth, 524 U8 a1 759-
63, A tangible employment action consists of "signiftcant
change[s] in employment starus, such as hirlng, firing,
failing 10 promote, reassignment with significantly
different ragponsibilities, or u decision causing [*9] a
significant change in benefits.” /d, at 76/

AfRer establishing that the employer engaged in a
tangible ex'égromem action,

the road branches towatd & second stop at
which the court must determine whether
the tangible employment action suffered
by the employee resuited ftom (het]
acceptance ot rejection of [her]
supervisor's alleged sexual harassment. If
the employes cannot show such nexus,
then (her] employer {s not vicariously
lighle under Title VII for sexual
harassment by & supervisor; but if the
smployee ¢an demonstrate such a nexuvs,
the employer is vicatiously liable per s¢
and is not entitled to assert the one and
only affirmative defense permitted in such
cazes since Ellerth and Faragher.

Castano, 213 F.3d at 283-34 (¢citations and footnotes
omitted),

MDI1 does not dispute that Briseno suffored an
adverse employment action in the fotm of termination.
The question is whether Brissno has adduced evidence
that would permit & reasonable teier of fact to fing that
her refusa] of McDaniel's sexual overtures resujted {n her
termination.

B

MDI1 contends that Burke was solely responsible far‘
making the decision to terminate [*10] Briseno's

. employrment, It maintaing that, because MoDaniel did not

particlpate in the declsion or even recommend her
termination, and becauss Briseno never informed anyone
at MD! of tha harsssment, she cannot establish = nexys
between her termination and her rejastion of the
harassing conduct, The court disegrees.

In a quid pro quo sexual harasstent action, “the fact
that the harasssr was the decisionyuaker for the tangible
employmant action gives rise t0 an infarepce that the
harraser's discriminatory animus motjvated that action,”
Liampalias v. Minl-Circults, Inc., 163 F.3d 1236, 1247
(11th Clr. 1998). That the decisionmaker was not also
the harasser, however, is not fatal to plaintiffs clalm, See
id ar 7248, It simply means that the plaintiff cannot avail
herself of the inference of ocausation created by a
common identity of a harayser and a desisionmaker, 72,
Briseno must therefore adduce evidence that would
permit 2 reasonable trier of faot to find that McDaniel's
discriminatory animus resuited in Burke's decision to
terrainate her smployment, See id, Wilson v. Sysce Food
Servs. of Dallas, Inc., 940 F. Supp. 1003, 1012 (N.D.
Tex. 1996} |*11] (Buchmeyer, CJ.) (denying summary
Judgment where evidence showed that harasser was
involved in decision to terminate plaintiff).

Brisano avars that Burke told her that he and
McDanie] had discussed her employment and decided to
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terminate her. She also points to Burke's declaration, in
which he states that, in determining whether to diseharge
Briseno, he reviewsd McDaniel's notes from a meeting
with her, which indicated that she bseame hostlte and
disrespectful. This evidence would permit # reasonable
trier of fact to concluda that McDaniel participated in the
dacision to discharge Briseno and that his discriminatory
animus influenced the declsion. MDT argues that Burke's
independent invastigution of the circuimstances justifying
Briseno's termination severs the causal nexus between
MeDaniel's harassment and the adverss employmant
action. The degree to which this investigation was
independent, howaver, is 2 question of fact, See Long v.
Eastfield Coll, 88 £.3d 301, 307 (5th Clr. 1996) (Title
VII retatiation claim) ("If [the decisonmaker] based his
decisions on his own Indepsndent investigation, the
causal link between [the] allegadly tstallatory intent and
{plaintiffs] [*12] terminations would be broken, If, on
the other hand, [the decisonmaker] did not conduct his
- own independent investigation, and instead merely
rubber stamped’ the recommendations . . ., the causal link
between [plaintiffs'] protected activities and their

subsequent terminations would rsmain intact. The degree.

to which [the decisonmaker's] decisions were based on
his own independent investigation is a quastion of fact
which s yet to be tesolved at the district court level.”
(sitations and footnotes omitted)). Briseno has adduced
sufficient, evidence to create & genuine issue of fact
whether MoDaniel participated tn and {nfluenced the
deciston. n5

inS MDi also asserts that it s entitled to
summary judgment because Briseno has not
shawn that McDanisl recommended that she be
discharged. The sourt disagrees that Briseno must
mest this obligation, See Wilyon, 940 F. Supp. at
1012 (denying summary judgment where karasser
controlled employee's job performance criteria
varfables and was involved in decision to
terrhinate employes),

¥y

[*13]
C

MDI maintains that a ¢laim for quid pra quo sexual
harassment is ¢ssentially a claim for retafiation and
ergues under McDonrell Douglas Corp. v. Green, 411
{15, 792, 36 L. Ed, 2d 668, 93 S. Ct. 1817 (1973), that
Brigsano has failed to raise a genuins issue of material
fact on the issue of pretext. MD] asserts that it is eptitjed
to summary judgment because Briseno hag not adduced
evidence that MDI' legitimate grounds for terroinating
her aro pretexts for a retaliatory discharge. Briseno does
not challenge MDI's relianca on the MeDonnel! Douglas

Iy

framework and instead contends that sha has adduced
suffigiant evidence of pretext, né

t6 Beocause Briseno does not dispute
application of the MeDonnell Douglas pretext
framework, the court assumes erguendo that it
applies.

MDIT nsasrs thet It discharged Briseno becausa ghe
repeatedly made shipping errors and was insubordinate,
It polnts to evidence that McDanie] reprimanded Briseno
for shipping errors in Marsh 2001 and July 2001, Burke
also reviewed [*14] McDanlel's notes from a meeting
with Briseno indicating that she bacame hostile and
distespectful, Burke confirmed through another
employee that Briseno had beett upset and had spoken
joudly to McDanijel. Briseno maintains, however, that, at
the time of her termination, Burke advised her that sha
wag discharged, not because of work quality and

- insubordination, but because her son's medical condition

would likely cause her to be an unretiable employee, A
reasonable trier of fact ¢ould find that Burke has been
inconsistent in his stated reason for firing Briseno. “The
trier of fact can infer from the falsity of the explanation
that the employer {s dissembling to cover up a
discriminatory purpose.” Raaves v, Sanderson Plumbing
Prods., Inc., 530 U8, 133, 147, 147 L. Ed 2d [0S, 120
S, Ct. 2097 (2000). Viewing this svidence In the light
most favorable to Beiseno, the ocourt holds that a
ressonable trier of fact could find that MDY's proffered
reasons for terminating Briseno did not in fact motivats
MDI to discharge her. Briseno has therefore creatad a
genuine issue of fact whether the reasons on which MDI
ralisd are pretexts for quid pro quo sexual havassment.

The court denles MDI's [*15] motion for summary
Judgment as to this component of Briseno's employment
discrimination clsim.

i

The eourt next considers whathsy MDJ Is entitled to
summary judgment dismissing Briseno's hostile work
environment claim.

A

MDI contends that it is entitled to summary
Jjudgment on any claim of hostile environment during the
pertod when Briseno and McDanial were ¢oworkers
(August 2000 to June 2001) because Brisenv has
adduoced no eviderice that MDI knew or should have
known gbout ths harassment. Briseno responds that she
does not sgsert an “independent” olaim for harassment
before MceDanlal's promotion to Warehouse Manager.
The court concludes that Briseno's hostile environment
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¢laim {s baszed solely on harassment that ocsurred sfsr
the promation. MDI's motlon is therefore denied in this
respect an.cht,

B

MDI seeks summary judgment concerning the
period when McDaniel was Briseno's supervisor on the
basis that it has established the two-pronged
Elterth/Faragher affirmative defense.

in 8 hostile environment caze, to hold an empleyer
vigariously lLiable for a supervisot's actions, the conduet
must be sgvere or pervasive, Fyast v. Hunt Plywood Co.,
207 F.3d 405, €09 (Sth Cir. 2002), |*16] cert, deniled,
537 U8, 1188, 154 L. Ed 2d 1020, 123 §. Ct 1234
(2003). *1f the conduct was severe and pervasive, the
employer is vicariously liable uniess the employer can
establish’ both prongs of the conjunctive
Ellerth/Faragher affirmative defense.” /d. Because MDI
will baar the burden at trial of proving this defanse, 10 be
entitled to surnmary judgment on this issue it "must
establish boyond peradventure all of the essential
elements of the . . . defense.” Bank One, Tex, N.d. v.
Prudential ins. Co. of Am., §78 F. Supp. 943, 962 (N.D.
Tex. 1995) (Fitzwater, J.) (quoting Fontenot v. Upfohn
Co., 780 Fi2d 1190, 1194 (Sth Cir. 1986)).

The first prong of the Ellerth/Faragher affirmative
defense requires the employer to demonstrate that it
“sxercisod remsonable care to prevent and correct
promptly any . . . sexual harassment.” Caslang, 2/3 F.3d

at 284, The second tlement requires the employer to
show that-"the employse unreasonsbly failed to take
advantage of any proventativé or corrsetive opportunities
provided by ths employer or to avoid harm otherwise.”
Id. MDI contends that Brissno unreasonably failed to
take [*17] advantuge of the company's preventiva or
gorrective  apportunities to aveid harm. The court
disagrees. ©

A!thongh it is undisputed that Brigenc did not report
McDaniel's conduct to anyone at MDI until she was
discharged, Briseno has introduced evidence that she
afterpted to report the harassment in a talaphone gall to
Burke in Fébruary 2002. She avers that she aborted this
attempt because McDante) threatened her if she reported
his behavior to anyons at MDI corporate headquarters,

An employee who fails to report haragsment because
of embarragsment, ordinary fear, or a general conoern for
retaliation does not act reasonably. Sex Reed v. MBNA
Marketing Sys., Inc., 333 F.3d 27, 35 (st Cir. 2003);
Barrett v. Appiled Radiart Energy Corp, 240 F.3d 262,

267 ¢4th Cir.200)) ("A generalized fear of retaliation

docs not excuss a failure to report sexual harassment”).
An employee’s inaction may be found to be reasonable,
however, ’when it is prompted, {mter alia, by specific

oy

threats of retalistton. See Mota v. Univ, of Tax. Houston
Health Sei. Ctr., 261 F.3d 512, 526 (3th Cir. 2001)
{(holding that jury finding that visiting professar's faflure
[*18] 1w avall himself of available remedies was not
unreasonable given department head's repeated thraats of
retaliation and influence at university); Reed, 333 F.3d at
27 (reversing summary jandgment where jury could
reasonably find that employee did not report harassment
because she was "cowed by [a) threar and reasonably
$0™)). In light of McDaniel's threat againat Briseno, a
reasonable trier of fact could find that her fajlure to
report harassment was ressonable. Seq, eg, Mota, 25)
F.3d ar 526. The ¢court therefors holds that MDI has not
shown. beyond peradventure that Briseno's fallure to
report or otherwisa prevent further harassment was
unreasonable, n7 and it denies MDI's motion with respect
1o Briseno's hostite environment claim,

n7 Becauss MDI cannot satisfy the second
eloment of the affirmative defenss, it is
unnecessary to address whether MD1 can
establish that it took reasonable care to prevent
and corract sexual harassment.

v

The court considers next whether MDI is [*19]
entitled to summary judgment on Briseno's state-law
claim of negligant hiring, retention, and supervision,

MD1 contends that this cause of action I8 barred by
the Teaxas Workers Compensation Act ("TWCA™)
because the Act exempts employers from common law
linbility based on negligence and gross negligence. n8
Briseno responds that TWCA-preolusion is inapplicable
because hier injuries were neither work-refated n9 nor
suffered in the course and scope of her employment.

n8 MDI states that it maintained workers’
compensation {nsurance for employees at all
timas during Briseno's employment,

n9 Briseno appears to posit that work-related
injuries ara those that "would be expected to
oosur in the course and scope of her
employment.” P. Be, at 33. She cites no authority
for thia definition. The TWCA does not define
work-related Injury, and the Texus Suprsme
Court hag not interpreted the term. Sze Payne v.
Galen Hosp. Corp., 28 S.W.3d 15, 19, 43 Tex.
Sup. Ct. L 1167 (Tex. 2000). Texas courts have
used the terms “work-related” and “in the course
and seope of employment® itterchangeably when
discussing compensability and exclusivity under
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the TWCA. Id. (citing Albertson’s. in¢. v,
Sinclair, 984 S.W.2d 958, 959, 42 Tex. Sup. Ct. J.
338 (Tex. 1999) (per curiam); Lewis v. Lewis, 944
S W.2d 630, 630, 40 Tex, Sup. €t J. 339 (Tex.
1997) (per curiam); Hoffman v. Trinity Indus.,
e, 979 S.W.2d 88, 89 (Tex. App. 1998, per
dism'd by agr. ), Dickson v. Silva, 880 S.w.2d
7835, 788 (Tex. App. 1988, writ denisd)}). Absent
authority indicating that Briseno has propecly
defined the term "work-ralatad injury," the court
follows the apparent practice in Texas courts that
a work-related injury is one that arises in the
course and scope of employment.

(+20]

The TWCA exempts an employer from common law
lisbility for negligence and gross negligence for an
employee's injuries sustained in the course of
smployment. except in death cases for certain exemplary
damages. See Reed Tool Co. v. Copelin, 610 S.W.2d 736,
739, 24 Tex. Sup. CL J. 96 (Tex. 1930), The dispositive
question at the summary judgment stage is whather there
exists a genuine issue of material fact that Briseno
ineurred her injuries in the course and scope of her
employinent. An injury is not within the scope of
smployment if it arisos from a third person's personal
reason and is not directed at the employee because of
employment. Walls Reg'l Hosp. v. Bomar, 9 S.W.3d 803,
§06-08, 43 Tex. Sup. Ct. J. 203 (Tex. 1999) (per cutlam);
see Medina v. Herrera, 927 S W.2d 597, 607, 39 Tex.
Sup. Ct. J. 627 (Tex, 1996).

fn Walls Regional Hospital nurses brought a
nagligant hiring claim sgainst their employer hospital
based on sexually herassing conduct of a doctor whom
the hospital had credentialed. wally Reg! Hosp., 9
S.H.3d at 804, Like Brisono, the nurses complained of
sexually Harassing conduct that occurred exclusively at
the workplace and during working hours. Jd. at 807.
[*21] The court stated:

All the incidents described in the
summary judgment record occurred while
plaintiffs were doing their jobs and [the
dootor] was doing his. Plaintiffs do net
contend that [he] ever accosted them
privately outside the Hospital, nor do they
contend thet he came to the Hospital
because they were thers, On the contrary,
plaintiffs contend and the summary
judgment record establishes, that [the
dostor] harassed plaintiffs because they
happroed to be &t work at the same time
he was.

Id. The curt concludad that the nurses' injuries occurred
jn the course and scope of employment and did not falt
within the personal animosity exception, See id. af §07-
78, The court also held that the negligence claims
asserted agminst the hospital were preemptad by the
TWCA. /d. af 8§08, Briseno attempts to distinguish Walls
Regtonal Hospital by noting that the Texas Supreme
Court intimated that noncompensable claims may not te
preciuded by the exclusive remady provision of the
TWCA. Sse id at 808, This attempt, however, overlooks
that the court, oun facts materially similar to the instant
case, held that the negligence [%22] ¢laims were
compansable and were therefore barred. The court
therefore concludes that Briseno's claim for negligent
hiring, retention, and supervision is baered by the
TWCA. 8l0

n10 Having determined that Brisono's
negligence ¢laim is precluded, the court need not
reach MDI's other arguments,

A

MDI moves for summary judgment dismissing
Briseno's state-law claims for assault and battery, false
imprisonment, and intentione! infliction of emotional
distress.

A

MD! eargues that the TWCA bars Briseno's
intentjona! tort claims, It contends that Briseno hag not
prasanted evidence that it requested or otherwise directed
McDaniel to engage in the harassing conduet, and it
posits that, without such a showing, Briseno's claims do
not satisfy the Intentionm! injury exception to the
exclusive remedy provisions of the TWCA, Briseno
maintains that the TWCA does not preclude her
intentional tort claims because the injurles she suffered
were not work-related,

The TWCA does not preclude an employee's ¢laim
against her employer {*23] for injuries resulting from an
employar's intentional act. Medina, 927 S.W.2d at 600-
01, Read Tool Co. v. Copaltn, 689 §.W.2d 404, 406, 28
Tex. Sup. Ct. L. 349 (Tex. 7985) ("Reed Tool I},
Assaults by an employer on an employee arg Included in
this intentlona! injury exception, See Reed Tool 11, 689
8. W.2d at 406. 1t is unclenr, bowever, what constltutes an
intentional tort "by an employer.” In Medina the Texas
Supreme Court discugsed the limits of the intentional
injury sxesption:

In [Richardson v. The Fair, ., 124
S.W.2d 883 (Tex. App. 1939, wril
dism'dj], the court expressly distingulshed
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between unprovoked assaults committed
by co-employees, for which the Act may
provide coverage . . ., and a "maliciovs
agsault committed under the direction and
at the commaeand of the {corpornte)
employer .. .," which is excepted from the
Act's coverage under {Middleton v. Texas
Power & Light Co., 108 Tax 96, 185 S.W.
356 (Tex. 1916)). 124 S.W.2d at 886,
Professor Larson similarly concludes that
the intentional tort exception, which s
generally recognized in  other
Jurisdictions, should apply to corporate
[#24] employers only where the
"gesamilant is, by virtue of control or
ownership, in effect the alter ego of the
corparation,” or where the corporats
employer specifically authorizes the
assault, 2A LARSON, THE LAW OF
WORKMEN'S COMPENSATION, 8
68.00, & 68.21 (1990). The mere fact that
an employer may be lisble for conduct
under a theory of respondeat superior,
according to Professor Larsan, should not
impute the conduct itself to the employsr
so-as to trigger the exception from
workers' compensation caverage. /d.
Likewise, the mere fact that the tonfeasor
holds & supervisory position over the
¢laimant should not trigger the excaption,
1d. B 68.22. :

Medina, 927 S.W.2d ot 60). Despite the court's
discussion, it did not resolve tha fssue:

While we have on ssveral occasions noted
that the Act does not provide coverage for
an employer's Intentional torts, we have -
naver before discussed the distinetions
outlined above, nor have we artlculated 4
rule for determining when conduct of a
corporate agent will be sttributable to the
cotporation for purposes of applying the
sxeeption, While this {ssue i5 [*25)
important, we dacline to resolve it
today[.]"

d

MDI cites Horton v. Montgomary Wurd & Co., §27
SW.24 362, 345 (Tex. App. 1992, wril denied), to
contend that the TWCA precludes an intentiona! tort
claim against an employer unless the plaintiff
demonstrates that the employer requasted or otharwise
ditected commission of the tort. Hourton, however,
involved an employee whoe made & claim against the

employer based upon an intentional tort committed by a
coworker, Sea Horton, 827 S8.W.2d ar 363, Horton did
net involve an intentional tort committed by a vice-
prinsipal of the corporation. A vice-principal 8 the atter
ego of the corporation within the scope of acts the
company expressly or impliedly authorized the vice-
principal to teamyact. Seg Fort Worth Elevators Co. v.
Rugsell, 123 Tex. 128, 70 8§ W.2d 397, 400 (Tex, 1534),
ovarruled on other grounds by Wright v. Gifford-Rill &
Co., 725 §.W.2d 712, 30 Tex. Sup. Ct. J. 273 (Tax. 1987).

_Briseno has adduced evidence that crsates a genuine

issue of material fast whether McDanie! was the vice-
principal of MDI regarding the oparation of the Grand
Praicie facility, See infra [*26] B V(B), Imputation of
the intentional torts of & vice-principal as an act "of the
corporation” {8 congistent with the Texes Supreme
Court’s discussion in Madina Sea Meding 927 S.W.2d at
601, Urdialss v. Consord Techs. Del, ing., 120 S.W.3d
400, 406-07 (Tex. App. 2003, pet. denied),

Moreover, as to Briseno's cause of sction for
intentional infliction of emotional distress, the Texas
Supreme Court has held that the TWCA does not
preclude such a clalm where the injury is the result of »
continuing course of hersssment rather than a particular
exciting event, See GTE Southwest, Ing. v. Bruce, 998
S.W.2d 605, 611, 42 Tex. Sup. Cl. J, 207 (Tax. 1999).
Briseno has adduced evidence that would permit the
reasonable finding that her injuries arose ftom a course
of repetitiva harassment over a period of two years, and
MD1 does not contend that her injuries resuit from any
ascertainable svent, On similar facts, the Texas Supreme
Court held that such injuries were not compansable
under the TWCA and therefore not precluded. /4
Accordingly, the court hoids that Brigsno's intentlonel
tort claims are not praciuded by the TWCA.

B

MDI mgintuing that it Is entitled [*27] to summary
jndgmant because McDanjet did not undertuke tortious
conduet within the scope of his authority or in
furtheranca of MDI's business. It contends in the
alternative that, a5 a matter of law, it has no respondeat
superior liability for the intentiona) torts of its employes.
Briseno responds that McDaniel is & vice-principal of
MD1 and that the company can be held vicarfously lable
for his conduct. :

The status of vice-principal of 2 company *includes.
persons who have autherity to employ, direct, and
discharge sstvants of the master, and those to whom a
master has confided the management of the whols or a
department ot division of his business." /d ar 618. A
person's “status as a vice-prinoipal of the corporation is
sufficiant to impute liabllhy to [the amployes] with
regard to his a¢tjons takep in the workplace.” 7d.
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Imputation of fiability to the employer does not require
that the - vice-principal act within the scope of
employtent. See id.

MD! promoted McDanisl to manager of the Grand
Prairie freility in June 2001, McDaniel was the only
Warehouse Manager, and he reported to company
officials in Phoenix. A reasonable trier of fact could find
[*28] that, although Burke periodically traveled to
Grand Pralrie to assess operations, McDaniel typically
operated the facllity with little or no direct supervision.
McDaniel also exercised authority to fire temporary
workers, n1] Brisens has adduced sufficient evidence to
create a genuine issue of fact whether MeDaniel was a
vice-principal of MDI. The court thercfors declines w
grant summary judgment ou this ground.

"nll There is some indication that McDanls!
was also avthorized 10 terminate "permenent”
employees. Although Burke actually terminated
Briseno, MD! notes that MeDaniel could have
“dischargad Briseno himse!f. See D. Br. at3 n3,

C

MD1. elso moves for summary judgment on
Briseno's intentional tort ¢laims on the ground that they
are preempted by the Toxas Commission on Human
Rights Act ("TCHRA"), Tex. Labor Code Ann. S S
21.007-2).356 (Vermnon (996 & Supp. 2004-05). n12 The
court disagrees, See Watars v, Lone Star Lubrication,
Inc., 2004 WL 1119702, at *2 (N.D. [*29] Tex. May 19,
2004) (Solis, J1.) (citing Jackson v, Creditwatch, [nc., 84
S.W.3d 327, 403 (Tex. App. 2002, pet. granied); Ledesmua
v, Allstate Ins. Co., 68 S.W.3d 765 (Tex. App. 2001, no
pet), Gonzales v. Willis, 993 S.W.2d 729, 739 (Tex. App.
1999, no pet}). In Ledeyma the court held that the
TCHRA does not preciude state-law claims but instead
prevents a plainglff from maintaining separate suits under
the TCHRA and the state-law claims. Ledesma, 68
SW.3d at 774-75. Accordingly, the oourt denies MDI's
motlon for suramary Judgment on this ground,

.n12 Briseno responds that her claims are
based on ths federal statutory scheme of Title VII
and therefore cannot be preempted by state law.
Although she is correct that federal statutes
canhot be preempted by state law, the [ssue

before the court {s whether the TCHRA, 2 state
law, preempts stata common Jaw causes of action.

D

In & September 20, 2004 letter to the court, MDI
cites the Texas Suprems [*30] Court's recent decision In
Hoffman-LaRoche, Inc. v, Zallwanger, 5.W.5d, 2004 Tex.
LEXIS 733, 47 Tax. Sup. Ct. J. 981, 2004 W 1908322
(Tex. Aug. 27, 2004), and argues that Briseno cannot
recover for intentional infliction of emotional distress
because it is a virtusl carbon copy of her Title VII sexual
haragsment claim, The court daclines to grant summary
judgment based upon thig letter: First, MDI did not, as
required by N.D. Tex. Clv. R. 56.7; seek the court's
permission to submit the letter, See fd ("Except for the
mations, responses, replies, briefs, and appendixes
required by these rules, a party may not, without the
permission of the prasiding judge, file supplemental
pleadings, briefs, authorities, or evidence.”). Second,
because the Texas Supreme Court dscided Heoffman-
LaRoche after the brisfing concluded on MDI's summary
Judgment motion, MD1 is presenting & new argument that
Briseno has not had an opportunity to brief. MDI may
present this argument at trial In support of 2 motian for
judgment as a matter of law.

Vi

MDI moves in limine under Fed R Evid 702 to
exclude opinian testimony of Norme Bartholomew
("Bartholomew™), a licensed professional counselor
[*31] intern, It assatts that Briseno did not designate
Bartholomew as an expert under the cowts schaduling
order and Fed R. Clv, P. 24. Briseno raaponds that she
intends to call Bartholomew as & fact witnass, not as an
expert. The court therefors denies MDI's motion in
Himine without prejudics as moot. Beeause the court is
denying the motion. In limine as moot, it need not address
MDI's alternative request to bifurcate the trial.

The court grants in part and denies in part MDI's
motion for summary judgment and denies MDI's motion
In timine o exclude oplnion testimony of Bartholomew
a5 moot,

SG ORDERED.

Septembar 38, 2004,

SIDNEY A. FITZWATER

UNITED STATES DISTRICT JUDGE
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